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THE PLEA OF INSANITY IN 
CRIMINAL CASES. 


ARTICLE II. 


In Oxford’s case, Lord Denman, Ch. J. 
referring to the moral guilt of the prisoner 
said,—* The question will be, whether the 
evidence given, proves a disease in the 
mind as of a person quite incapable of dis- 
tincuishing right from wrong. * * * 
The question is, whether the prisoner was 
laboring under that species of insanity 
which rendered him quite unaware of the 
nature, character, and consequences of the 
act he was committing ; or in other words, 


5) e 
whether he was under the influence of a 


diseased mind, and was really unconsci- | 
ous at the time he was committing the | 


act, that it was a crime ?”’* 

So also in the late trial of Daniel Mc. 
Naughten, Chief Justice Tindal, in stop- 
ping the case, observed to the jury, that 
the question which at last would be sub- 
mitted to them, would be, whether at the 
time the act was committed, the prisoner 


had such a competent use of his under- | 


g, as to know that he was doing, 
by the very act itselfa wicked and wrong- 
fulthing. If, when he committed that 
act, he was not sensible that it was a vio- 
lation of the law of God or man, undoubt- 
edly he was not responsible for that act, 
nor liable to any punishment whatever; 
and his lordship added, “ If, on balancing 
the evidence in your minds, you think the 
prisoner was capable of distinguishing be- 
tween right and wrong, with respect to 
this act, he is then a responsible agent, 
and liable to all the penalties which the 


law ——. It is true the jury were 


standing 


here directe acquit, unless they were 
satisfied that the prisoner was aware 
that he was violating the laws of man; 
but the language employed, though capa- 
ble, in strictness, of this construction, was 





* 9 C. and P. 547. 


| so blended and dovetailed with other ex- 
| pressions which pointed simply toa breach 
of the laws of God, that no jury would 
have felt themselves at liberty to consider 
the former question apart from the latter. 
Indeed, it is clear, from the whole tenor of 
his lordship’s observations, that the learn- 
ed Judge never intended that the ques- 
| tions thus put should be treated in the 
| disjunctive.. The allusion, therefore, to 
| the laws of man had no practical bearing 
| upon the point at issue, and its consider- 
/ation formed no distinct element in the 
| verdict which was in fact pronounced. 

If then, the common law can be ascer- 
tained, as is undoubtedly the case, only 
by examining the decisions of courts of 
justice, and the language of the judges, 
the cases we have cited redundantly prove, 
that, in questions of insanity, legal respon- 
sibility is, in law, a convertible term with 
moral guilt; that is, the criminality of the 
prisoner is tested by a reference to that 
| species of delinquency, which man has 
no possible right to punish, and which, of 
necessity, must be inscrutible to the finite 
eye of human justice. Now we conceive 
|that this principle is clearly erroneous. 
Human laws have no further counection 
with divine injunctions, than as the trans- 
gression of these latter is prejudicial to the 
interests of society. To ask therefore, 
whether a person charged with the com- 
mission of crime, knew that he was trans- 
gressing the laws of God, and could dis- 
tinguish between right and wrong, good 
and evil, is beside the real merits on which 
a decision is required. In all cases of 
suspected insanity, the simple question 
should be, was the prisoner aware that he 
was contravening the law of theland? If 
he was, the verdict should be guilty. 

Mr. Stock, in allusion to this subject, 
has made some very sensible observations. 
“ Tf, in order to exempt non compotes men- 
tis from liability to punishment for any 
act, it is only requisite to establish their 
inability to distinguish whether that act 











is right or wrong, their unconsciousness 
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that it is a violation of the laws of God 
and nature, although they are able to per- 
ceive that the laws of society forbid it, a 
great anomaly would seem to result in the 
principles of penal law itself. For as the 
object and aim of all civil society in en- 
acting penal laws, is its own well being 
and security: as it does not profess by 
positive enactment to distinguish between 
abstract right and wrong, but merely to 
prohibit such wrongs as are wrongs 
against itself; as it does not aspire to vin- 
dicate, by the sanction of punishment, all 
the eternal laws of God and nature; but 
only those which it has also made its 
own; so criminal jurists have generally 
maintained that the knowledge, or even 
the means of knowing what its prohibi- 
tions:are, constitutes the only requisite for 
subjecting all its members to the conse- 
quences of disobedience. But if the con- 
sciousness that an act is wrong, not that 
it is forbidden legally, is, in the case of a 
non compos mentis, to be made the test and 
criterion of criminality, the breach of vir- 
tue. not the breach of law, is made the 
ground—the prevention of sin, not the 
protection of the community, is made the 
end of punishment. Consistently with 
such a principle, the position that these 
are mala prohibila as well as mala in se, 
can hardly any longer be maintained, for 
it seems difficult to conceive on what 
grounds a_ person of sound mind can be 
considered a proper subject of punishment 
on account of an act not immoral in itself, 
but against the provisions of statute or 
common law, if one of unsound mind is to 
be acquitted of a crime because he sees 
no wrong in what he does, although as 
well aware as the other, that the laws of 
his country have forbidden it.”’* 

Indeed, this test of being able to distin- 
guish right from wrong, would, if carried 
out to its legitimate extent, protect not 
only the maniac and the idiot, but the fana- 
tic and the enthusiast, and would go far 
to render all criminal trials a mere exhi- 
bition of solemn mockery. Thus, when 
Charlotte Corday stabbed Marat in the 
bath, it is quite clear that so far from con- 
sidering that she was perpetrating an act 
of wickedness, she was firmly persuaded 
of her moral innocence. She knew, indeed, 





* Stock on the law of non compotes mentis, p. 65. 





good from evil in the abstract, that is, she 
knew that murder was, in general, abhor- 
ent to the law of God ; but political enthu- 
siasm had blinded her reason, and she be- 
lieved that in her individual case circum- 
stances occurred, which not only paliated 
her offence, but rendered it an act of abso- 
lute virtue. At her trial she at once con- 
fessed that she had killed the tyrant. 
“What tempted you?” “ His crimes.” 
“What do you mean by his crimes ?” 
“ The misfortunes which he has inflicted 
on France since the revolution, and which 
he was preparing to increase.” “ What 
was your object?” “ To stop the anarchy 
of France ; I have slain one man to save 
a hundred thousand ; a wretch, to preserve 
the innocent ; a savage -monster, to give 
repose to my country. I was a republi- 
can before the revolution, and I have 
never wanted energy.” ‘* What do you 
mean by energy ?” “ Thesentiment which 
animates those, who, disdaining the con- 
sideration of their own safety, sacrifice 
themselves for the good of their country.” t 
She was sentenced to death and executed, 
still glorying in the crime she had com- 
mitted. “ Posterity,’ says the historian, 
“has reversed this sentence; it has con- 
signed Marat to eternal execration, and 
associated Charlotte Corday with Timo- 
leon and Brutus.”{ This is dangerous 
language. Whatever may have been the 
crime of Marat, Charlotte Corday had no 
right to destroy his life. Charity indeed, 
may hope that the avenging spirit will 
look with mercy upon a deed, which ori- 
ginated in the generous impulse of misdi- 
rected philanthropy, and pity may shed a 
tear over the victim of enthusiasm, but 
justice musi ever acknowledge the pro- 
priety of the sentence. And yet, had the 
test of madness been applied in her case, 
she must have been acquitted. She could 
not, with reference to the death of Marat, 
distinguish between good and evil. So 
also when Robert Emmett, in 1803, was 
tried for heading the Dublin insurrection, 
his life could not have legally been for- 
feited had his sentence depended on his 
knowledge of the moral guilt of his of- 
fence. He formed the idea of emanci- 
pating his country by the sacrifice of his 





¢ Alison’s History of Europe, Vol. 2, p.77. 3 
Edit. 
t Ibid. p. 79. 
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own personal fortunes.* When called 
upon for his defence, he deliberately 
avowed and justified his conduct, and 
closed his address by boldly asserting 
(and no man ever doubted his sincerity,) 
“ Finding my principles accord with the 
proposed measure, I joined the conspiracy ; 
and under the same circumstances I would 
do so again.” t 

Numberless instances of a simimilar 
nature might with ease, be cited, to shew 
that persons may, by an improper indul- 
gence of their feelings, their sympathies, 
or their passions, become incapable of dis- 
criminating between good and evil in 
respect to their own conduct, and yet be 
clearly responsible for their acts, even 
though mercy should assume the seat of 
justice. 





PRACTICAL POINTS. 
JURY. 


As a zeneral rule, (says a learned text 
writer,) the mereseparation of a jury after 
they have agreed upon their verdict, unless 
there be some suspicion (and the slightest 
is sufficient,) of abuse, will not prejudice 
the verdict; (Gra. Pra. 273, 2 Cowen 
589; 4 Cowen 26)—but if they eat or 
drink at the expence of the party, for 
whom they find a verdict, it avoids the 
verdict. (Co. Litt. 227, b. Bull N. P. 
308.) In a recent case two of the jury 
during the progress of a trial, which lasted 
two days, dined and slept at the house of 
the defendant on the evening of the first 
day, and consequently, before the sum- 
ming up; and it was held, that this did 
not avoid a verdict forthedefendant. “ It 
is our province,” said Lord Abinger, C. B. 
“ toadminister justice, and in doing so, 
not to permit ourselves to be influenced by 
any apprehension of the opinion which the 
public may form. If the learned Judge 
who tried this cause had thought the ver- 
dict had been contrary to the weight of 
evidence, a circumstance which would 
have induced us to look to some motive 
for it, or if any corrupt motive could at 
once be seen, we might be inclined to 
set itaside; but here it is alleged to be 





* Phillips recollections of Curran, 236. 
t Ibid. 253. 


the concurrent opinion of all parties that 
there was neither corruption nor favor. If 
the public are to form an opinion, let them 
understand that this was a case in which 
all imputation of influence and favor was 
entirely disclaimed. Now what are the 
facts of it? There was but one inn, 
which afforded very insufficient accommo- 
dation, and in consequence, ten of the 
jury,one of whom would have been in- 
vited to his own house by Sir John Morris, 
but for an accidental circumstance, found 
their way to Mr. Vivian’s. He had no 
substantial interest in the suit,and the 
matter was never there discussed. Under 
these circumstances, unless there is some 
positive peremptory rule which compels 
us to set aside the verdict, we ought not 
todoso. Then do the cases establish 
this? .On the contrary, they only shew, 
that when all that remains for the jury is 
to deliberate upon and give their verdict ; 
if they eat or drink at their own expence 
they may be fined, and if at the expence 
of the party for whom the verdict is given, 
itis void. Those cases seem to apply to 
the whole jury, and only to acts done by 
them after they are charged. It is quite 
clear, that in this case they could not have 
been fined for eating and drinking at their 
own expence, and I do not see that they 
fall within the other branch of the rule. 
Then it is a case in which we are called 
to exercise our discretion, and I think we 
should not set aside this verdict, since by 
so doing we should be casting an unfound- 
ed imputation upon these gentlemen.” 
Morris v. Vivian, 10 M. and W. 137. 
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CIRCUIT COURT 


U. S,Circuit court for the Southern District 
of New York. 
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IN EQUITY. 
Before the Hon. Samvet R. Betts. 
Martin M. Armstrone v. Epwarp 
S. Hanienseck ann E. D. Com- 
sTocK.—29th February, 1844. 


PATENT RIGHT—ASSIGNMENT—AGREEMENT 
--IN JUNCTION. 





A. being the Patentee of a Machine for cleaning 
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and polishing knives, entered into an agreement 
with H. whereby he assigned and released tothe 
latter all his right, &c. to the patent so far as the 
exclusive right of manufacturing and vending 
the machine should extend for aterm of years 
in consideration of a weekly payment of $10 for 
such privilege. The agreement contained a 
proviso as follows:—* It is further provided 
and agreed that, if the weekly payments 
aforesaid shall remain due and unpaid for 
Jour successive weeks, that then it shall be 
at the option of the said party of the first 
part,[A] (upon snowing proof of his having 
demanded payment thereof,) to claim and take 
back the interest in the said letters patent, &c. 
On the 4th January, a demand was made of H. 
for $100 weekly arrears since October preceding 
and the next day a suit was instituted by A. 
against H. upon which H. appeared on the 8th 
January, and confessed a judgment for $100 for 
arrears due from 16th October to December 25th 
1843. A. subsequently served a notice on H. 
claiming to exercise the option of taking back 
the interest in the letters patent confurmably to 
the terms of the agreement. H. however, dis- 
regarded the notice, and continued to manufac- 
ture and vend the machines. On a bill filed for 
an account and general relief: Held, That 
the confession of judgment by H. at the suit of 
A. amounted to an admission by H., that 
the weekly payments were in arrear, and that 
legal demand of payment had been made,—that 
consequently the proceedings of H. since the 

- 8th January were not justified by the agreement, 
but were in violation of the complainants right 

Held also, that the agreement conveyed no inte- 
rest in the patent right, but amounted toa mere 
licence, with a limitation or condition at its con- 
tinuance. : 

Held also, that the institution of proceedings by A. 
to recover the arrears due, did not thereby 
affirm the licence, and that the doctrine in respect 
to forfeiture of leases in cases of re-entry and 
and distress for arrears of rent, had no applica- 
tion to such an interest as that assigned. 


Tue facts and circumstances of this 
case are fully stated in the opinion deli- 
vered by the learned Judge. 

John Cook, for the complainant. 

A. Crist, for the defendant. 

Betts, J—The bill prays an injunc- 
tion and account, and general relief in 
respect to the violation of a patent right 
granted the complainant. 

The essential facts upon which the 
suit is founded are, that under letters 
patent issued January 4. 1842, to the 
complainant, he became proprietor of the 
right to a machine for cleaning and polish- 
ing cutlery, and that by an agreement in 
writing entered into between him and the 
defendant Hanlenbeck, on the 17th of 
March, 1843, he assigned and released to 
the latter, all his right, titleand interest in 
those letters patent, as far only as the 





exclusive right of manufacturing and 
vending the said machine shall extend, 
for the term of seven years from the 5th of 
April, 1842, on the consideration of a week- 
ly payment of $10 for such privilege, with 
the right to the assignee at any time dur- 
ing that term to terminate the agreement 
by re-assigning his interest to the grantor. 

Neither party was ‘‘ to have the power 
to sell or use the patent right or any part, 
right, title or interest thereof, without the 
written consent of the parties.” 

The agreement concluded with this 
stipulation, “It is further provided and 
agreed between the said parties, that if 
the weekly payment aforesaid shall re- 
main due and unpaid for four successive 
weeks, that then it shall be at the option 
of the said party of the first part, (upon 
showing proof of having legally demanded 
payment thereof,) to claim and take back 
the interest in the said letters patent, here- 
by conveyed to the said party of the 
second part, and to have and to hold the 
same as fully and entirely as if the same 
had been re-assigned to him by the said 
party of the second part.” 

On the 4th of January demand was 
made of the defendant Hanlenbeck for 
payment of $110 weekly arrears since 
October 16th preceding, and the next day, 
suit was brought therefor on summons in 
the Marine Court, returnable the 8th day 
January. On the latter day the defend- 
ant appeared and confessed judgment on 
the demand to $100 for arrears from Oc- 
tober 16th to December 25th, 1843. 

On the same day the complainant served 
a written notice on the defendant Hanlen- 
beck, that he exercised the option secured 
him by the agreement, and took back 
the interest, &c. conveyed by it, “because 
the stipulated weekly payments have 
been and are in arrear and unpaid for more 
than four successive weeks, and payment 
thereof has been legally demanded.” _—__ 

The bill charges that the defendants 
since the 8th of January last have conti- 
nued to manufacture and vend the ma- 
chines, and now have them on hand and 
in process of manufacture. 

The bill is opposed upon two general 
grounds, 1. That the defendant always 
tendered the weekly payments within the 
times limited, but the complainant refused 
to receive them, and that accordingly there 
was nodefault. 2. That the complainant 
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cannot enforce the forfeiture of the grant 


‘for any default antecedent the 8th of 


January, because he then took a judgment 
at law for the amount in arrear, and the 
suit and judgment were a waiver in law 
of the forfeiture if any had occurred. 

Depositions of several witnesses are re- 
ferred tointhe written arguments as sup- 
porting the allegations of tender, but no 
such depositions are submitted with the 
papers, and none are on file in the clerk’s 
office. Accordingly the fact must be 
determined by the statements of the bill. 

The bill admits various propositions to 
pay the weekly arrears, but asserts they 
were never made by the defendant, and 
that a receipt to him therefor was offered 
by the complainant and refused by those 
proposing the payments, the complainant 
then supposing and now alleging that the 
purpose was to lead him to recognize 
other parties than Hanlenbeck as possess- 
ing the right in question, which he refused 
to do. 

It is however, unnecessary to weigh 
the effects. of those offers, because by con- 
fessing judgment to $100 the defendant 
admits the weekly payments in arrear for 
ten weeks prior to the 25th of December, 
and he cannot now be allowed to go be- 
hind that judgment, and prove there was 
no default of payment. 

The judgment must be regarded as es- 
tablishing the fact, that default was made 
by the defendant for more than four suc- 
cessive weeks, and that legal demand of 
payment was made. 

The second point has been urged with 
great strenuousness, and it is supposed the 
doctrine in respect to the forfeiture of 
leases applied in cases of re-entry and 
distress for rent, governs this case. 

On that subject the law is claimed to be 
that a forfeiture accruing upon a clause of 
re-entry in a lease is waived, if the land- 
lord distrain for rent, or subsequently does 
any act amounting to a recognition of the 
lease as existing and in force. 

The Supreme Court of this State seems 
to consider the established rule of common 
law to be that distraining for rent, after 
condition broken deprives the landlord of 
the right of re-entry, under a re-entry 
clause in his lease. (5 Cowen 454). If 
this be a true interpretation of the rule, it 
is Certainly one turning on a very narrow 
point. 





The same case however concedes that 
the landlord may have a right of action on 
the contract to pay rent, and also enforce 
the forfeiture of the lease by re-entry. 
(5Cowen 457 ; 3 Coke R. 64.) 

But although the relation of landlord 
and tenant has some similitude to that of 
these parties, it is by no means identical 
with it, and ought not therefore to be re- 
sorted to as supplying the law of the case. 

It is to be observed that the agreement 
between these parties conveyed no interest 
in the patent right. The defendant has 
accordingly no assignment or letting of the 
estate of the complainant. He could pro- 
tect the privilege granted him only as 
against the complainant, he had not such 
an interest as would enable him to maintain 
actions against third persons for a viola- 
tion of the patent right. The grant ac- 
cordingly amounted to a mere licence with 
a limitation or condition as to its conti- 
nuance. 

The doctrine of forfeiture in its strict 
sense would not be applicable to an inte- 
rest of that character—no estate being im- 
parted, and it being no more than a cove- 
nant letting to hire, a method or discovery 
of the complainant, upon .a condition of 
recal or revocation on the omission by the 
defendant to pay the stipulated hire there- 
for. 

Upon the bill, I think it clear that the 
defendant has failed to fulfil the condition 
on the performance of which alone his 
right to use the privilege given him was 
tocontinue. And that accordingly upon 
the fact of his default, and the notice from 
the complainant that he has therefor exer- 
cised his option to terminate the agree- 
ment, his licence to manufacture and vend 
“EN machine ceased on the 8th of January 
ast. 

The notion that bringing an action to 
recover the arrears due for the use of the 
privilege, was are-affirmance of the licence, 
abrogates one main feature of the contract, 
for the agreement was absolute to pay the 
stipulated hire, and also that the right 
should cease if that part of the contract 
was not fulfilled: it would accordingly be 
incongruous to hold that the complainant 
could not terminate the licence without 
loosing his remedy fer past dues, or prose- 
cute for those without reasserting the con- 
tinuance of the privilege. 

In my opinion, the claimant could resort 
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to either or both remedies, and his action 
for the debt being in no way incompatible 
with his resumption of the privilege under 
the contract. I hold that the proceedings 
of the defendant since the 8th of January 
are not protected or justified by the agree- 
ment, and are in violation of the complain- 
ant’s patent right. 

Upon the case as it stands, the defend- 
ants are found manufacturing and vending 
the patented machines without any sub- 
sisting authority or licence from the pa- 
tentee, and the injunction prayed for must 
accordingly issue. 

Injunction ordered. 





SUPREME COURT, 


Michigan, First circuit: 





Supreme court, 
Before the CHANCELLOR. 


Cuartes G. Hammonp, Auditor General, 
Joun J. Apam, State Treasurer, and 
Rozsert P. Exprepee, Secretary of 
State v. The Presipent, Directors 
& Co., of THE Micuiecan State Bank 
or Micuigan, Georce F. Porter, 
and James F. Joy. 


ON APPEAL. 


PRINCIPAL AND AGENT—CONDITION— 
MULTIFARIOUSNESS, 


Commissioners were appointed by an act of the 
Legislature, for and on behalf of the state of 
Michigan, to settle with the Michigan State 
Bank, which had stopped payment, for all depo- 
sits made with the Bank by the State, ‘‘wpon 
such terms as they might deem equitable.” 
Asettlement was effected by the Commissioners, 
by the Bank executing an Assignment to them 
of certain notes, accounts, real estate, mort- 
gages, &c., to the Commissioners, and the Com- 
missioners releasing the Bank from all claims 
and demands, &c., in which deed was contained 
a proviso or condition, binding the State to pay 
certain debts therein enumerated. The proper- 
ty assigned was delivered to the Auditor Gene- 
ral of the State. Many of the demands when the 
assignment was made, were in possession of J. 
and P., the Attorneys for the Bank, for collection, 
and they were employed by the Au :itor General 
to continue the prosecution and collection of 
such demands for the State. By an act of the 
Legislature, the complainants were constitut- 
ed trustees on behalf of the State, to take charge 
of the property aasigned, &c. By this act, the 
settlement with the Bank was ratified except by 
so much as purported to bind the State to make 





any indemnity to the said Michigan State Bank, 
and so much as purported to bind the State to 
the payment or advancement of money, whether 
for the purpose of discharging incumbrances, 
paying costs, or for any other purpose whatever, 
which portions were thereby on the part of the 
State expressly rejected. An application was 
made by the Trustees to J. and P , to deliver up 
the assets received by them on such settlement 
on behalf of the State, which they refused to do, 
insisting that the State was bound by the condi- 
tion in the assignment on the nonperformance of 
which it forfeited all title to the property as- 
signed. 

A bill having been filed by the Trustees for the 
specific performance of the agreement by the 
Bank for an account, and for general relief. 

Held, that the Commissioners in at'empting to 
bind the State to pay the debts of the Bank ex. 
ceeded their authority. That they were autho- 
rizee to commute and receive an assignment of 
any of the assets of the Bank, but not to contract 
for the payment of the debts“of the Bank by 
the State. Where an agent acting within the 
scope of his authority, does a thing which stand- 
ing alone and by itself would be binding on his 
principal, and at the same time does something 
more, which he was not authorized to do, and 
the two are not so interwoven with each other 
that they cannot be separated, but constitute 
different parts of the same contract ; that which 
the agent was authorized to do is binding on his 
principal, and that only which he was unautho- 
rized to do is void. 

Held also that the condition in the deed wasa 
condition subsequent and was not binding on 
the State. 

Held also that the Legislature had a right to reject 
the condition in the assignment without declaring 
the whole settlement void. 

Held also, that the Bill was not multifarious. 
Whether a bill is multifarious must be determined 
by reference to the stating part of it, and not by 
the prayer. If in the prayer for relief the complain- 
ant asks several things, to some of which he may 
be entitled and to others not, the bill is not on 
that account multifarious. 


Demurrer to bill filed by complain- 
ants, as Trustees for the State, under “ An 
Act to provide for the collection of certain 
assets transferred to the State, and. for 
other purposes.” (Session Laws of 1842, 
page 110.) 

The bill states that the State of Michi- 
gan, previous to the 26th of February, 
1839, had deposited large sums of money 
for safe keeping, in the Michigan State 
Bank, and that on that day the bank 
stopped paymment, having in deposite 
money belonging to the State, to the 
amount of six hundred thousand dollars, 
and upwards. That. soon thereafter the 
bank proposed to settle with the State, and 
to turn out property in payment of the 
debt, and thereupon the Legislature, by 
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act approved April 10th, 1839, (Sesszon 
Laws of ’39, p. 73,) authorized the Secre- 
tary of State, Auditor-General, and An- 
drew G. Hammond, as a committee on 
the part of the Legislature, to settle with 
the bank for all deposites made with the 
bank by the State. That this committee 
did not effect a settlement, in consequence 
of the bank claiming to set off certain de- 
mands which the committee did not think 
themselves authorized to allow under the 
act. That thereupon the Legislature 
pased a joint resolution, which was ap- 
proved April 19, 1839, entitled “ A joint 
resolution of the Senate and House of 
Representatives to extend the time for set- 
tlement with the Michigan State Bank, 
and to increase the powers of the commis- 
sioners charged with that duty.” By this 
resolution the Auditor-General, Secretary 
of State, and Jonathan Kearsley, were ap- 
pointed commissioners to settle with the 
bank, “ upon such terms as they may 
deem equitable,” with authority “to ex- 
tend the time for the payment of the ba- 
lances found to be due from said bank to 
the State,” &c. (Session Laws of ’39, p. 
262.) That the commissioners failed to 
make a settlement, and reported that fact, 
with their proceedings, to the Governor of 
the State, June 8, 1839, and on the fif- 
teenth day of the same month, the Attor- 
ney-General filed a bill in chancery 
against the bank, on the part of the State, 
and obtained an injunction. That the Le- 
gislature afterwards passed another act, 
approved February 1, 1840, which act is 
in these words: 

“An act authorizing the Auditor-Ge- 
neral, the State-Treasurer and the Secre- 
tary of State, (for the time being,) to set- 


‘ tle with the Michigan State Bank.” 


“ Section 1. Be it enacted by the Senate 
and House of Representatives of the State 
of Michigan, That Eurotus P. Hastings, 
Auditor-General, Robert Stuart, Treasurer 
of the State, and the Secretary of State, 
(for the time being,) be, and they are here- 
by appointed commissioners on the part of 
the State to settle with the Michigan 
State Bank, upon such terms as they may 
deem equitable. The said commissioners 
are hereby authorized to give such time for 
the payment of the balances found to be 
due from the said Bank to the State, as 
the ability of the said Bank to meet the 
said several balances may seem to require ; 





and the said commisssioners are hereby 
authorized to receive from said Bank its 
bond or bonds, or other satisfactory se- 
curity, conditioned for the payment of 
said balances, at such times as may be 
agreed upon between said commissioners 
and the President and Directors of said 
Bank. 

“2. The Treasurer of the State is here- 
by directed, on the payment of the ba- 
lances so found due from said Bank, to 
pass the same to the credit of the several 
funds to which they now stand due, in 
the proportions the said payments may 
bear to said several funds. 

“3. In case the said Bank shall fail to 
meet the payment of its bonds, as condi- 
tioned, the Auditor-General shall be, and 
he is hereby directed to report such failure 
to the Attorney-General, who shall there- 
upon proceed to collect from said Bank 
and its sureties, the amount which may 
be due, in the name of the State of Mi- 
chigan. 

“4. The persons hereby employed shall 
have the power to commute and receivean 
assignment of any of the assets of the 
Bank, which in their opinion shall be for 
the interest of the State.” 

On the first of May thereafter, a settle- 
ment was made between the State, by its 
commissioners and the Bank, in the fol- 
lowing words: 

“ This Indenture, made this first day of 
May, in the year of our Lord one thou- 
sand eight hundred and forty, between 
the President, Directors, and Compay, of 
the Michigan State Bank, of the first part, 
and Eurotus P. Hastings, Auditor-Gene- 
ral, Robert Stuart, Treasurer, and Thomas 
Rowland, Secretary of the State of Michi- 
gan,commissioners for and on behalf of 
the State of Michigan, for the purpose of 
settling with the party of the first part, 
parties of the second part witnesseth : 

“ That the party of the first part, for 
the purpose aforesaid, doth hereby assign, 
transfer, and set over to the parties of the 
second part, all the beneficial interest of 
the party of the first part, in and to all the 
property, effects, notes, accounts, real es- - 
tate, mortgage securities, and choses in 
action, contained in schedule marked A. 
hereunto annexed, with all the rights, 
privileges and appurtenances thereto be- 
longing, and with all the collateral securi-' 
ties by the party of the first part held, for 
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and on account of them or any of them, 
in full payment and satisfaction of all 
debts and liabilities of the party of the 
first part to the State of Michigan; sub- 
ject, nevertheless, to all and any discre- 
pancies in the accounts and demands, 
arising from errors or contingent claims, 
and also subject to all just charges of 
counsel and expenses heretofore accrued 
and hereafter to accrue, upon such as are 
in process of collection at law, or in chan- 
cery; and the party of the first part doth 
hereby authorize, constitute and appoint 
the parties of the second part, and each of 
them, their successors and assigns, or such 
other person as may be appointed by the 
Legislature, the Attorneys of the party of 
the first part, to sell, convey, alien, lease, 
assign, collect, secure, commute and com- 
promise all and singular, the property and 
demands in said schedule described, in 
their own names, or in that of the party of 
the first part, but at their own proper costs 
and charges, and all deeds, leases and ac- 
quittances to give necessary in the pre- 
mises, hereby ratifying and confirming all 
their lawful acts and doings in the mat- 
ters aforesaid. And the party of the first 
part doth hereby covenant and agree toand 
with the parties of the second part, that it 
will grant to the said parties of the second 
part, their agent or attorney, at all reason- 
able times, access to such books and pa- 
pers connected with the property and de- 
mands mentioned in schedule A. as are 
or may be in its possession, and as shall 
and may be necessary, and to furnish all 
such information, from time to time, to the 
parties of the second part, as they -may 
desire, and the party of the first part, or its 
officers, may be possessed of or knowing 
to, in the said premises. 

“ And the parties of the second part, by 
virtue of the authority vested in them, by 
“ Anact entitled ‘ An act authorizing the 
Auditor-General, the State Treasurer, and 
the Secretary of State, for the time being, 
to settle with the Michigan State Bank,’ 
approved February Ist, A. D. 1840, and 
by an act entitled ‘ An act in relation to 
the Michigan State Bank,’ approved 
March 18th, 1840, do hereby, in consider- 
ation of the conveyance, covenants and 
stipulations of the party of the first part, 
hereinbefore set forth, fully acquit and dis- 
charge the said party of the first part from 
allclaims, debts, dues and demands against 





the said party of the first part, and in favor 
of the State of Michigan, and from all lia- 
bility thereon, or on account of the pre- 
mises, to the State of Michigan aforesaid. 

“ And it is hereby understood by and 
between the parties of the first and sécond 
part, that the assignments of the property 
and effects contained in schedule A. is 
made upon and subject tu the express con- 
dition that the State of Michigan shall in- 
demnify and save harmless the party of 
the first part, and their grantors, immedi- 
ate and remote, from and against the seve- 
ral claims and liabilities hereinafter speci- 
fied, forever, viz.: A certain bond and 
mortgage, executed by the party of the 
first part, to the Bank of Michigan, upon 
their banking house and lot, this day con- 
veyed by the party of the first part to the 
Auditor-General, subject to said mortgage, 
upon which there remains unpaid the 
principal sum of $11,250; also a certain 
bond and mortgage, executed by Lansing 
B. Mizner to James H. Wood, dated Oc- 
tober 19th, A. D. 1838, on a house and 
lot this day conveyed by the party of the 
first part to the Auditor-General, subject 
to said mortgage, upon which the princi- 
pal sum of fifteen hundred dollars remains 
unpaid; also a certain bond and mortgage 
executed by Eurotus P. Hastings to Wil- 
liam W. Miller, upon lots eight, nine, fifty 
four and fifty five, in section four, in the 
city of Detroit, this day conveyed by the 
party of the first part to the Auditor-Gen- 
eral, upon which the principal sum of 
$10,000 remains unpaid; also, all and 
sundry claims by and in favor of attorneys 
and agents, for professional services and 
disbursements, in and about the collection 
and securing of all or any of the demands 
set forth in said schedule A. which have 
accrued or may hereafter accrue, or which 
have accrued or may hereafteraccrue upon 
any collateral securities which are trans- 
ferred to the State of Michigan, and more 
particularly set forth’in schedule marked 
B. hereunto annexed. In testimony 
whereof,” &c. 

The bill further states, that the pro- 
perty assigned was delivered over to the 
Auditor-General for the state, and the In- 
junction against the Bank was dissolved 
with the assent of the Attorney-General, 
given in consequence of the settlement. 
That many of the demands, when the as- 
signment was made, were in possession of 
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the defendants, Joy and Porter, attorneys 
for the bank, for prosecution and collec- 
tion, and that they were employed by the 
Auditor-General to continue the prosecu- 
tion and collection of such demands for 
the State. That by an act of the Legisla- 
ture, approved February 17th, 1842, the 
complainants were constituted trustees on 
behalf of the State to take charge of the 
property so assigned, &c., and the settle- 
ment with the bank was ratified, except, 
in the language of the act, “so much 
thereof as purports to bind the State to 
make any indemnities to the said Michi- 
gan State Bank, and so much as purports 
to bind the State to the payment or ad- 
vancement of money, whether for the pur- 
pose of discharging incumbrances, paying 
costs, or for any other purpose whatever, 
which portions are hereby on the part of 
the State expressly rejected.” That onor 
about the 7th March, 1842, the complain- 
ants, Adam and Eldredge, applied to Joy 
and Porter, for a statement of the situation 


of the assets in their hands, which they- 


refused to give. That complainants be- 
lieved they had not properly conducted 
the business entrusted to them as attorneys 
for the State ; that while so employed, they 
were also employed by the Bank adverse- 
ly to the interest of the State; that on or 
about 12th March, 1842, and while they 
were professing to act as attorneys for 
the State, the President,. Directors, and 
Co., of the Bank, filed a bill in this Court 
against the said Eurotus P. Hastings, late 
Auditor-General, to enjoin him from part- 


‘ing with the said assets and assigned pro- 


perty to any officer or trustee appointed by 
the State to take charge thereof, and pray- 
ing that he might be deemed adjudged 
and declared a trustee for the- Bank, and 
that said Joy was counsel for the Bank, 
and signed said billas such, and that said 
bill was verified by the oath of said Porter, 
as President of the bank. 

That on the 4th of May, 1842, com- 
plainants addressed to Joy and Porter, the 
following letter— 

“ Detroit, May 4, 1842. 
“ Messrs. Joy and Porter, 

“ Gent.—On the 14th day of March 
last, the Auditor-General, Secretary of 
State, and State Treasurer, addressed you 
a note, requesting you to furnish them (as 
trustees, &c.,) a statement of the assets in 
your hands as attorneys, belonging to the 





State of Michigan, which were assigned 
to the State, by the Michigan State Bank, 
together with an account (among other 
things,) of your professional charges on 
the same. Your reply thereto is entirely 
unsatisfactory. We cannot recognize 
Eurotas P. Hastings, Esq., late Auditor- 
General, as your client in relation to said 
assets at this time. By the assignment 
of the Michigan $tate Bank, the said as- 
sets became the property of the State, and 
the successor of Mr. Hastings succeeded 
to all the rights to possess and control the 
same, which Mr. Hastings, as a State 
officer ever had. 

“ The act of the Legislature, approved 
February 17th, 1842, constituted the Au- 
ditor-General, State Treasurer, and Secre- 
tary of State, Trustees to take charge of 
said assets.. 

“ Assuch Trustees, we do hereby de- 
mand that you deliver up to us immediate- 
ly on the receipt of this, all said assets 
now in your hands, all moneys’ you have 
collected on the same, and all mortgages, 
deeds, or other evidences of debt connected 
with or growing out of the said assets. 
We hereby furnish you with a schedule 
of the demands, notes, and accounts left 
with you, which were assigned to the 
State, and for which the State holds you 
personally responsible. You are also no- 
tified that your power as attorneys over 
said assets is hereby revoked, and that 
hereafter any action of yours in relation to 
said assets, will not be sanctioned by the 
State. The revocation of your powers as 
attorneys in the premises render it neces- 
sary that you forthwith account to us as 
such trustees for said assets and all mo- 
neys you may have collected or received 
on the same, as well as any and all secu- 
rities you may have taken in the collec- 
tion of any portion of said assets. A con- 
tinued refusal on your part to account to 
us as said Trustees for said assets, and for 
the moneys you may have collected on the 
same, will be considered by us as a breach 
of your professional duties, and impose 
upon us the unpleasant duty of applying 
to the laws and the Courts for the proper 
redress. 

“ Hoping that you may on reflection be 
induced to act in the premises pursuant to 
law, and in accordance with the rules 
which subsist between attorneys and 
clients.” 

8 
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“ We are, respectfully your obedient 
servants, 2 
C. G. Hammonpn, 
Auditor-General, 
J. J. Apam, 
State Treasurer, 
R. P. E_preper, 
Secretary of State, 

That on the seventh of the same month, 
complainants received from Joy and Por- 
ter an answer, dated on the fourth of May, 
from which the following is an extract :— 

Detroit, May 4, 1842. 

“ GENTLEMEN—We have your letter 
of to-day, enclosing a schedule of papers 
which you supposed to be in our office for 
collection, for the benefit of the state, as 
the assignee of the Michigan State Bank. 
With regard to that schedule, we may re- 
mark that most of the papers therein men- 
tioned, were never in our office, or in any 
way subject to our control or supervision. 
With regard to those which were actually 
placed in our hands by the State bank, 
(and none of these papers were placed in 
our hands by any one else) we have to 
say that in the present position of the con- 
troversy between that bank and the state, 
we cannot, with safety to ourselves as in- 
dividuals, nor with propriety as profession- 
al men, place them in your control. 

“The bank does not recognise your 
right to take possession of these assets. It 
does not recognise the right or the power 
of the Legislature to say that its property 
shall be taken from it and appropriated to 
public use, without a compensation. Nor 
does it choose to submit to arbitrary, un- 
just and oppressive acts of legislation, 
which break down all the barriers of pri- 
vate right, and subjects (if the legislature 
possesses the power which it has attempt- 
ed to exercise in this instance,) all the pri- 
vate property of all the citizens of the 
state,to the mere will of the Legislature, 
without control or possibility of procuring 
any redress. It will not voluntarily sub- 
mit tobe deprived of its property, by the 
state, in violation of its rights, and in open 
violation of express stipulations and condi- 
tions, and of the universal right guaranteed 
by the great fundamental principles of our 
government, to all who enjoy its protec- 
tion, to acquire and be protected in the 
possession and enjoyment of their private 
property. The assignment to which you 
allude conveyed these and other assets to 


Trustees. 


_— —————— 





the commissioners, appointed by the state, 
upon and subject to an express condition to 
be performed by the state. Upon the per- 
formance of that condition, the state would 
of course acquire an absolute right to the 
property. And it is equally clear that if 
the state refused to perform the condition, 
it must forfeit all right and title in and to 
the property so assigned. 

“ In our view, it requires no very great 
astuteness of mind, or clearness of percep- 
tion to see this consequence. Now, the 
state has refused to fulfil and perform the 
condition upon the performance of which 
alone, it might acquire the right to take 
possession of, and control the property, 
and yet by an act of legislation, endeavors 
to seize it in fraud of the rights of the 
bank, in violation of law, and of the most 
cherished principles: of our institutions, 
and of civil right and liberty. Under 
these circumstances, you will excuse us, 
if we cannot see (as you do so clearly) 
that these assets have become the property 
of the state, and that you have succeeded 
as state officers to the right to the posses- 
sion and control of them. 

“ We shall very cheerfully render for 
the present an account to the individual 
(Mr. Hastings) who is is entitled to it, and 
we shallas cheerfully render you an ac- 
count of our doings in the premises when 
it shall be ultimately decided that you 
have a right to tt. At present the whole 
matter is involved in the suit now pend- 
ing, relative to this settlement, and by no 
means yet determined. And for your in- 
formation, we may remark that a transac- 
tion of this nature, on the part of the 
state, in open and utter disregard of private 
rights, and of the protection which is due 
fsom the government to these rights, re- 
sulting in fact, in a confiscation of pro- 
perty, without a trial by court or jury, 
cannot take place, pass by, or be acquiesced 
in by us as counsel for the state bank, as 
one, where no remedy can be had but si- 
lence; no relief, but such as those enjoy, 
who tamely submit to arbitrary power,” 
&e. 

The bill further states, that the Bank 
claims the property and effects assigned to 
the State to be the property of the Bank, 
and that Joy and Porter claim to hold 
the assets placed in their hands by the 
State as attorneys for the Bank, and 
prays that the Bank may be decreed 
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specifically to perform the agreement, and 
that the Bank, and Joy and Porter may 
render an account of all and singular, the 
property, assets, demands, and effects in 
their possession, or under their control, and 
that an account may be taken of all mo- 
neys received by them on account of said 
claims and demands, &c., and that if the 
Court should be of opinion the settlement 
between the Bank and State is not binding 
then, that the Bank may be decreed to ac- 
count to complainants for what is due from 
it to the State, and for other or further re- 
lief. 

The demurrer to the bill is general spe- 
cifying no special cause. 

Joy and Porter in support of the de- 
murrer contend :— 

1. That there is no equity in the bill. 

2. That the bill is multifarious. 

Van Dyke and Harrington, contra— 

I. The first question that arises in this 
case is—have the complainants any such 
interest in, or control over the property 
which forms the subject matter of this suit 
as will authorize them to take or hold the 
possession of the same ? 

The complainants claim the right to 
the property under the provisions of the 
act entitled “ An act to provide for the 
collection of certain assets transferied to 
the State, and for other purposes,” ap- 
proved February 17th, 1842, by which act 
they are “constituted trustees in behalf of 
the State to take charge of the assets as- 
signed to the State by the Michigan State 
Bank.” 

It appears by the bill in this case that 
commissioners were appointed by an act of 
the legislature in 1840, for and on behalf 
of the State of Michigan to settle with the 
Michigan State Bank, and that the pro- 
perty which forms the subject matter of 
this suit was conveyed and delivered to 
the commissioners acting on behalf of the 
State by the Bank under the agreement of 
May Ist, 1840, between the President, 
Directors and Company of the Michigan 
State Bank, and Eurotas P. Hastings, 
Auditor-General, Robert Stuart, Treasurer. 
and Thomas Rowland, Secretary of the 
State of Michigan acting for and on behalf 
of the State. 

If therefore the property passed to the 
State by virtue of the settlement, convey- 
ance, assignment, and delivery, there can 
be no doubt that the complainants who 





have been appointed by an act of the le- 
gislature trustees to take charge of that 
very property for and on behalf of the 
State, have a right to its possession, 
management and control. 

It is contended on the part of the ap- 
pellants that the State has never com- 
plied with the condition of the agreement, 
but on the contrary, that it has by the 
second section of the act of February 
17th, expressly rejected the condition and 
thereby repudiated the acts of the com- 
missioners and rescinded the agreement. 
Suppose this to be the case, the State has 
an unquestionable right to hold on to the 
property of an insolvent debtor which is 
in its possession, and to appoint trustees 
or receivers to take charge of it and ap- 
propriate and apply sufficient to pay the 
debt. This is a legitimate act of sove- 
reignty not abridged or controlled by the 
constitution. It is not taking private pro- 
perty for public use without just compen- 
sation, but is merely the assertion of a 
right on the part of the State of priority of 
payment out of the assets of an insolvent 
debtor which are in the possession of the 
State. Congress have always claimed 
the right to pass laws to give the United 
States priority of payment out of the pro- 
perty of insolvent debtors and those laws 
have in all cases been declared constitu- 
tional.—(1 Kent’s Com. 2 ed. 243 to 246). 
As to the power of the State to pass the 
act of Feb. 17th, see Sear’s Cons. Law, 
357 et seq. 

II. The state has a right to the proper- 
ty under the settlement and agreement 
entered into by and between the commis- 
sioners on behalf of the state and the Mi- 
chigan State Bank without performing 
the condition attached to that agreement. 

The commissioners exceeded their au- 
thority in attaching the condition and it 
never was obligatory upon the state. 

The extent of the obligation of that 
agreement depends, 

ist. Upon the aurHorirty, and 

2d. Upon the power of the commis- 
sioners. 

1st. As to the authority of the commis- 
sioners. The authority of the commissi- 
oners was derived wholly and entirely 
from the act of February 1, 1840. It was 
a specialand limited authority to do a spe- 
cified and particular act, viz.: “ To settle 
with the Michigan State Bank on such 
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terms as they might deem equitable.” 
They were authorized to receive an assign- 
ment of the assets of the Bank, but the act 
gave them no power or authority to bind 
the state to indemnify or pay money. A 
special authority must be strictly pursued 
in order to bind the principal. Even in 
cases of agencies if the authority of the 
agent purports to bederived from a written 
instrument, the party dealing with the 
agent ought to call for and examine the 
instrument itself to see whether it justifies 
the act of the agent, and if from his omis- 
sion to examine he should encounter a loss 
from the defective authority of the agent 
it is properly attributable to his own fault. 
(Story on Agency 69; Atwood v. Mun- 
nigs 7, B, and Creswell 278; Willington 
v. Herring 5 Bing. 442, 1 Peters 264, 290, 
1 Chitty on Cont. 174-7; Snow v. Perry 
9, Pick. 542; Lee v. Monroe, 2 Pet. Cond. 
Rep. 531, and note at the end of the case, 
13 Petd. Abr. 508,) and the case is much 
stronger where commissioners are appoint- 
ed by, and derive their authority from a 
special act of the legislature. Inthe case 
of Deming v. Smith, (3 Johns C. R. 344,) 
where commissioners of loans were ap- 
pointed by a public act of the legislature 
to sell lands for the benefit of the state, 
and the act prescribed the necessary no- 
tice of sale, and the commissioners sold 
without giving the requisite notice, the 
sale was set aside, though the purchaser 
claimed to be a bona fide purchaser with- 
out notice of the irregularity, andthecourt 
say here was a special trust to be executed 
by the commissioners of loans for the bene- 
fit of the state—that their authority to 
sell was under the statute prescribing the 
mode ; that it was a special authority, and 
must be strictly pursued, and that every 
purchaser was bound to know that spe- 
cial authority, for it was contained ina 
public act, and if he purchased in a case 
where that special authority was not pur- 
sued he purchased at his peril. 

This is the true rule, and the rule appli- 
cable to this case. 

Here the agreement was entered into by 
the commissioners, as appears upon the 
face of it. “ By virtue of the authority 
vested in them by an act entitled an act 
authorizing the Auditor-General,” &c., 
“to settle with the Michigan State Bank,” 
&c. The authority under which the 
commissioners acted therefore is not only 





presumed to be within the knowledge of 
the party with whom they contracted, but 
it is referred to in the agreement itself and 
the contract is made by both parties in re- 
ference to the authority contained in the 
act appointing the commissioners. 

2. As to the power of the commission- 
ers to bind the state to indemnify and pay 
money. 

A power may be given by deed, by will 
or by act of Parliament. (Sugdenon 
Powers,1; Paley on Agency by Lloyd, 
191. 

i construing the extent of a power, the 
intention of the parties must be the guide. 
(1b. 459; 2 Cowen 233.) “In constru- 
ing a power of attorney, therefore, in or- 
der to ascertain whether it has been well 
executed, the letter of the instrument is 
not to be exclusively regarded; but the 
important inquiry is, has the intention of 
the parties been carried into effect.” 
(Wilson v. Troup, 2 Cowen, 234.) 

What was the intention of the Legisla- 
ture when they passed the act authorizing 
the settlement 2? Was it their intention 
when they appointed commissioners and 
gave them authority and power to settle 
with an insolvent debtor upon such terms 
as they might deem equitable, that those 
commissioners should be at liberty to bind 
the state to imdemnify and pay money to 
an unlimited extent? This is contrary to 
common sense, and to all rules of con- 
struction. 

It is contended on the part of the appel- 
lants that the act authorizing the settle- 
ment gave the commissioners full discre- 
tionary powér to do what they might deem 
equitable in the premises, and the commis- 
sioners having deemed it equatable that 
the state should make the indemnities and 
payments specified in the condition annex- 
ed tothe agreement, it is legally bound so 
to do. 

Where a discretionary power is given, 
it means that a legal discretion is to be 
exercised, not a wild arbitrary and capri- 
cious discretion, which has neither law 
nor reason to control it. It must be a 
sound discretion exercised upon a view of 
all the circumstances to render it a legal 
discretion. (6 Johns Ch. R. 222; S. C. 
Cowen 505; 1 Harr Ch. R. 126; Story 
on Agency, 67.) 

But how came this word equitable to be 
used in the act ? 
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April 10, 1839, an act was passed (see 
act No. 44,) appointing commissioners, 
and authorizing them to settle with the 
Michigan State Bank. April 12, 1839, 
the commissioners report, (see House Doc. 
925, No. 51) that the Bank claims an 
equitable offset against the demand of the 
State, for moneys advanced to state offi- 
cers to the amount of $50,000. The al- 
lowance of which the commissioners 
thought was not legitimately within the 
scope of their power and duties, under the 
act by which they were appointed. The 
committee “suggest” in their report, (page 
930) for the consideration of the Legisla- 
ture, that the question of settlement de- 
pends upon the justice or equity of the 
claims of the Bank against the state, and 
becomes in a measure a matter of expedi- 
ency, &c., and they ask the Legislature 
to settle the matter, whether these claims 
shall be allowed or not. 

Upon this report being made to the le- 
gislature, they passed a joint resolution 
April 19, 1839, (see resolution No. 29,) 
appointing “ Commissioners to settle with 
the Michigan State Bank upon such 
terms as they may deem equitadle.” 

No settlement was effected by the com- 
missioners appointed by this resolution, 
and February 1, 1840, Act. No. 8 was 
passed adopting the language of this re- 
solution. This is the way the word equzt- 
able comes to be used inthe act. It was 
intended merely to give the commission- 
ers power to allow the Bank on the set- 
tlement these equitable offsets against the 
State, and nothing more, and this all ap- 
pears from the public, and published acts, 
resolutions and documents of the Legis- 
lature, and being public acts and docu- 
ments, all parties were bound to take 
notice of them. 

IIf. If the commissioners exceeded 
their power and authority in attempting 
to bind the State to indemnify and pay 
money, then is the agreement void in toto, 
or is only so much void as exceeds the 
power and authority given them by the 
act. 

In construing the contract or agree- 
ment, and ascertaining how far it is obli- 


gatory upon thestate, it is proper toat-. 


tend as well to the character of the com- 
missioners, as the terms of the contract. 
The commissioners in this case were ap- 
pointed by a public act to discharge a 





public trust, for a public benefit. (See 
17 Eng. Com. Law Rep. 328.) And so 
far as they acted legitimately, and within 
the scope of their authority under the pow- 
ers conferred, effect ought to be given to 
the agreement, and no further. The pow- 
er and authority under which they acted 
was special and limited. “ An agent con- 
stituted for a particular purpose, and un- 
der a limited power, cannot bind his 
principal if he exceeds his power. The 
special authority must be strictly pursued. 
Whoever deals with an agent constituted 
for a special purpose, deals at his peril 
when the agent passes the precise limits 
of his power, (2 Kent 620, Story on Agen- 
cy 69,77.) And it is a well settled prin- 
ciple in the construction of powers, that 
where there is a complete execution of a 
power, and something more is added, 
which is improper, the execution is good, 
and the excess only is void. (Coke, Litt. 
258, a 4; Cruise Dig. 217, § 45, id. 218, 
§ 49-50 ; Warner v. Howell, 3 Wash. C. 
C. Rep. 12. See also Griffith v. Harrison 
4'T. R.744, where the court say “no 
doubt could ever have been made whether 
aman might not do Jess than his power, 
or if he did more, whether it should not be 
good to the extent of his power.”) In 
Robinson v. Hardcastle (2, T. R. 252,) 
Buller, J. says “I take it to bea clear rule 
of law, on the execution of a power that 
the execution must have reference to the 
power itself, and that a person claiming 
under the execution takes under the deed 
by which the power is created ; and there- 
fore the uses limited by the power must be 
such as would have been good if limited 
by the orginal deed.” In the case of 
Alexander v. Alexander, (2 Ves. 644,) it 
was held that the execution of a power 
might be good in part, and bad in part, 
and the excess only is void, if the bounda- 
ries between the excess and the proper ex- 
ecution be clear.” (See also 4.Cruise Dig. 
218, § 49, 50; 2 Thomas” Coke 693, 
note.) 

This rule applies’as well to agents act- 
ing under special authority as to persons 
executing a power. (Story on Agency, 
156 to 160; 2 Kent 617-618; State of 
Illinois v. Delafield, 8 Paige 527; S. C. 
on appeal, 2 Hill 155.) 

In Nizon v. Hyseratt, (5 John’s R. 58,) 
where an agent was authorized to sell and 
convey to the purchaser in fee as should 
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be needful or necessary according to the 
judgment of the agent, and the agent exe- 
cuted a conveyance with covenant of seis- 
an it was held the principal was not bound 
by the covenant of seisin, but the legality 
of the conveyance was not questioned.— 
(See the note to this case; also 7 Johns. 
Rep. 390 ; Chitty on Contr. 171,” 1; 6 
Cowen 354.) 

In this case the bounds between the 
proper execution of the trust and the excess 
are clear and distinct. 

The agreement is perfect and complete 
without the condition annexed, and the 
condition not being warranted by the au- 
thority given to the commissioners is not 
obligatory upon the State but is void ab- 
solutely without any action on the part of 
the state, but the state has also expressly 
rejected the condition by a public act. 
(See Act of February 17, 1842, § 2.) 

If then the state is not bound to execute 
and carry into effect the entire agreement 
as executed by the commissioners, and 
has expressly refused so to do, is that 
agreement to be considered as abandoned 
in toto and rescinded, or can it be enforced 
by the state to the extent of the authority 
and powers of the commissioners ? 

It is contended by the appellants that 
the rejected part annexed to the agreement 
is a condition precedent and having been 
rejected, the whole agreement is rescinded. 
The answer to this is, 

First. That the condition was void, ab- 
solutely from the beginning, and therefore, 
never formed any part of the agreement. 

Second. It is not a condition precedent. 
A condition precedent is an act to be per- 
formed by the plaintiff before the defend- 
ants liability is to accrue under his con- 
tract.—(See Chitty on Contr. 570.) That 
part of the agreement which is called the 
condition after providing that the state 
shall pay certain mortgages, &c., pro- 
ceeds, “ Also all and sundry claims by 
and in favof*of attorneys and agents for 
professional services and disbursements, 
in and about the collection and security of 
all or any of the demands set forth in sche- 
dule A., which have accrued or may here- 
after accrue, or which have accrued or 
may hereafter accrue upon any collateral 
securities which are transferred to the 
State of Michigan, &c. How are these 
payments to be made before these services 
are performed, or before it is possible to 





know what amount of services are to be 
performed, or what they would amount to ? 

But suppose it to have been originally 
a condition precedent and binding and 
obligatory on the State, the parties now 
claiming the benefit of that condition have 
waived it by their own act. 

It appears by the bill filed in this case 
(and upon which the demurrer must be 
taken to be true,) that on the execution 
of the agreement the property and effects 
assigned and conveyed were delivered 
over to the state, and have since been 
held by the state or its officers appoint- 
ed to take charge of the same. 

A party entitled to avail himself of a 
condition precedent who waives its per- 
formance and proceeds to fulfil the con- 
tract on his part is estopped fom rélying 
on the condition precedent.—( Bets v. Per- 
rin, 14 Wend. 219.) 

IV. This is not an ezecutory but an 
executed contract. The property assign- 
ed and conveyed has been delivered over 
to the state, and a portion of it appro- 
priated and disposed of by the state— 
the suit against the Bank was discon- 
tinued, and the injunction dissolved, and 
the commissioners gave the Bank a full 
release and discharge. 

If, therefore, the condition is of any 
obligatory force, it is only an independ- 
ent covenant, and the defendants cannot 
in any event, avail themselves of that 
covenant in this suit as a defence, ex- 
cept they allege and show the insolven- 
cy of the state, a thing which is legally 
impossible. (See Tippets v. Walker, 4 
Mass. Rep. 597.) 

V. The bill is not multifarious. 

A complainant is not permitted to de- 
mand several distinet matters of distinct 
natures against several defendants; nor 
can several complainants demand by one 
bill several matters perfectly distinct and 
unconnected against one defendant; nor 
join separate demands against the same 
defendant. But where one general right 
is claimed by the bill, though the de- 
fendants have separate and distinct rights, 
an objection for multifariousness cannot 
be maintained. (See Terrill v. Craig, 
Halst. Dig 16%, S. C. cited in 3 Barbour 
and Harrington's Digest 37, § 27-8,) and 
this is the true rule. 

A bill which sets up only one suffici- 
ent ground for equitable relief, is not 
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rendered multifarious by the insertion 
therein of a separate and distinct ciaim, 
upon which the complainant is not en- 
titled to ask for either discovery or re- 
lief. The complainant may join in the 
same bill two good causes of complaint, 
arising out of the same transaction, 
where all the defendants are interested 
in the same claim of right, and where 
the relief asked for, as to each, is of the 
same nature. (Varick v. Smith, 5 Paige, 
137. 

The object of the bill in this case is 
to reach the assets of the Michigan State 
Bank, assigned to, and taken possession 
of by the state. The bill states that 
Porter is President of the Bank, and 
Joy and Porter are attorneys for the 
Bank, that they received the assets in 
their hands from the state for collection, 
and that they now claim to hold the 
same as attorneys for the bank. The 
Bank is a proper and necessary party, 
for it claims the right to the assets. 
The bill prays for an account as against 
Joy and Porter, and for a receiver and 
account as against the Bank, and for 
general relief; either or all of which the 
complainants are entitled to, if a suffi- 
cient cdse is made in the stating part 
of the bill, (See 1 Hoffman Ch. Pr. 49, 
and notes 1 and 2, and as to the right 
of the complainants to an account. See 
Ludlow v. Limon, 2 Crine’s Cases in Error 
1, 39, 52, 53.) 


Tue CHanceLLor—By the act of 17th 
February, 1842, the Legislature ratified 
the settlement made between the Bank 
and the commissioners appointed by the 
State, except so much of it as purports to 
bind the State to pay certain debts of the 
Bank, or debts for which the Bank is lia- 
ble, which the act repudiates. 

In disposing of the demurrer, it will be 
necessary, therefore, to decide whether the 
commissioners were authorized by the act 
of February 1, 1840, under which they 
acted, to bind the State to pay these debts ? 
If not, then, whether the Legislature could 
confirm in part, and refuse to confirm in 
part what the agents of the State had done, 
by ratifying what they were authorized to 
do, and rejecting what they were not au- 
thorized todo; or was the State bound to 
ratify or reject the whole settlement ? 

I think it clear that the commissioners 





exceeded their powers in attempting to 
bind the State to pay these debts. They 
were authorized to commute and receive 
an assignment of any of the assets of the 
Bank, but not to contract for the payment 
of the debts of the Bank by the State. 
There is a manifest difference between 
taking an assignment of a piece of pro- 
perty subject to a lien, and an agreement 
on the part of the assignee to pay the 
debt ; in the one case he would be person- 
ally liable for the payment of the debt, 
although the thing assigned might not be 
worth the half of it, while in the other, he 
would at most but lose the property on 
which the debt was a lien. There is 
nothing in the act express or implied, con- 
ferring this power on the commissioners. 
They might with as great show of au- 
thority have taken an assignment of all 
the assets of the bank, and have agreed 
the State should pay all its debts. In 
what do the cases differ? Not in the 
power, but in the extent of its execution 
only. 

The word “equitable,” in the first sec- 
tion of the act, it has been insisted, would 
warrant a more liberal construction of the 
powers of the commissioners. I cannot 
think so. There is no connection, as I 
can discover, between it and the power 
given by the fourth section of the act. It 
is to be found only in the first section of 
the act, where it is used in connection with 
the powers mentioned in that section ; 
which are, Ist, to settle with the Bank; 
2d, togive such time forthe payment ofthe 
balances found to be due to the State, as 
the ability of the bank might seem to re- 
quire, and to take security for their pay- 
ment. It is in connection with the first of 
these powers the word “ equitable” is 
used. The words of the act are, “com- 
missioners on the part of the State to settle 
with the Michigan State Bank, upon such 
terms as they may deem equitable.” It 
has reference to the adjustment or settle- 
ment of the “balances” due from the Bank 
to the State, and was intended to authorize 
the commissioners, in making up such 
balances, to allow all equitable claims or 
set-offs the Bank might have against the 
State. This is what is meant by the word 
“equitable” in the first section of the act. 
If we look for its meaning into the pre- 
vious legislation that has been had witha 
view toasettlement with the Bank, we 
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shall come to the same conclusion. The 
first act on the subject was the act of April 
10,1839. This act authorized the “ com- 
mittee” to settle with the Bank for all de- 
posits made with it by the State. The 
word equitable is not in it. The com- 
mittee afterwards reported to the Legisla- 
ture they could not settle with the Bank, 
because it insisted on having certain de- 
mands set off against what it was owing 
the State, which the committee did not 
feel authorized to allow, under the law 
appointing them. ‘Thereupon the joint 
resolution of the 19th April, 1839, extend- 
ing the time for making the settlement, 
and increasing the powers of the commis- 
sioners, was passed. By this resolution 
the commissioners were authorized to set- 
tle with the Bank “upon such terms as 
they might deem equitable.” The same 
language is used in the act of February 1, 
1840. ‘The first three sections of which, 
with some slight verbal alterations, in no 
way affecting the powers of the commis- 
sioners, are a transcript of the joint resolu- 
tion of the 19th Apmil preceding. Whe- 
ther, therefore, we look to the act itself for 
the power of the commissioners, or to the 
course of legislation on the subject of the 
settlement with the Bank, the conclusion 
at which we arrive is the same. 

‘‘ All written powers,” says Mr. Lloyd, 
“such as letters of attorney, or letters of 
instruction, receive a strict interpretation ; 
the authority never being extended beyond 
that which is given in terms, or is abso- 
lutely necessary for carrying the authority 
so given into effect.” (Paley on Agency 
by Lloyd 192, Atwood, v. Munnings, 7 B. 
& C.,278. Story’s Agency, 66, Sec. 68.) 

The next question is whether, the Le- 
gislature had aright to reject the condi- 
tion without declaring the whole settle- 
ment void. The commissioners accepted 
an assignment of property and debts in full 
satisfaction of what was due to the State , 
the Bank was discharged from its debt to 
the State; the property was delivered to 
the commissioners and the injunction 
against the Bank was dissolved. There 
was then a full and complete settlement of 
all matters between the State and Bank. 
Had the commissioners stopped here, there 
can be no doubt both the Bank and State 
would have been bound by the settlement. 
But they went further; they annexed a 
condition to the settlement that the State 





should pay certain debts of the bank, 
which they had no authority to do under 
the act appointing them. In this, and in 
this alone they exceeded their powers. 
The State refuses to recognise this part of 
the settlement. The Bank insists it can- 
not reject a part and confirm a part, but 
that it must reject or confirm the whole. 
In Story on Agency, (page 156 §. 166,) 
it is said the question may often arise, 
whether an act is wholly void or not, when 
the agent does more than he is authorized 
to do, or less than he is authorized to do. 
Lord Coke says, “ Regularly, it is. true, 
that where a man doth less than the com- 
mandment or authority committed to him, 
there, the commandinent or authority be- 
ing not pursued, the act is void. And, 
where a man doth that, which he is au- 
thorized to do, and more, there itis good for 
that, which is warranted and void for the 
rest. Yet both these rules have divers ex- 
ceptions and limitations.” (Coke on Litt. 
158. a.) “If a warrant of Attorney is 
given to make livery to one person, and 
the Attorney make livery totwo, or if the 
Attorney is to make livery of Blackacre, 
and the Attorney makes livery of Black- 
acre and Whiteacre, the execution is good, 
so far as it-is authorized by the power, and 
void as to the residue, for the excess is 
clearly ascertainable. So, ifa letter of At- 
torney be to make livery absolutely, and 
the Attorney make upon condition, this is 
a good execution of the power, and 
amounts to a sufficient livery, and the con- 
dition is void.” (Story on Ageney 159 §. 
168. Livermore on Ayency, 102.) Again, 
“if an agent were authorized to pro- 
cure insurance on a ship for two thousand 
dollars, and he should procure a policy for 
two thousand dollars on the ship, and two 
thousand dollars on the cargo, the policy 
would be good as to the ship, and void as 
to the cargo, at least unless under special 
circumstances.” (Scoryon Agency 160 §. 
169. Livermore on Agency 101 and 102.) 
In In Nixonv Hyseratt and Hyseratt, 
(5 Johns R. 58,) an action was brought 
against the defendants on a covenant of 
seisin, in a deed executed by their Attor- 
ney, who was authorized to sell the land 
and to “execute, seal and deliver, in their 
names, such conveyances and assurances 
in the law of the premises, unto the pur- 
chaser, his, her or their heirs or assigns, 
for ever, as should or might be needful or 
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necessary, according to the judgment of 
said attorney.” The plaintiff was non- 
suited. The court says, “the attorney 
was authorized to sell and to execute con- 
veyances, and assurances in the law, of 
the land sold, but noauthority was given 
to bind his principal, by covenants. A 
conveyance or assurance is good and per- 
fect without either warranty or personal 
covenants ; and therefore they are not ne- 
cessarily implied in an authority to con- 
vey ; an authority is to be strictly pursued, 
and an act varying in substance from it is 
void.” Here the agent had done what he 
was authorized to do and something more. 
He had not only sold the land and given 
a deed for it, but he had inserted a cove- 
nant of seisin ; in the deed, which he had 
no authority todo. The defendants had 
received the benefits of the sale, but it was 
not so much as pretended in that case, that 
they were on that account bound by the 
covenant of seisin that they could not hold 
on to the purchase money, and at the same 
time disclaim the covenant. 

So, in Gibson v Colt and others, (7 J. 
R. 390.) The defendants were the owners 
of a ship, and had authorized the master 
to sellher. The master sold her to the 
plaintiff, and at the time of sale represented 
her to be a registered vessel, according to 
the act of Congress. She was not a regis- 
tered vessel, but a licensed coasting vessel 
only ; and the action was brought for the 
deceit of the agent in representing her to 
be a registered vessel. Judgment was 
given for the defendants, the court holding 
that the agent had exceeded his authority 
in making the false representation, and 
that the defendants were not bound by it, 
although they had received $10,000 for 
the ship. 

In Term v. Harrison and others, (3 
Term R. 751,) defendants being the own- 
ers of a bill of exchange which came to 
them by an endorsement, employed an 
agent to get it discounted, telling him 
to carry it to market and get cash for 
it, but they would not endorse it. The 
agent procured a third person to endorse 
it, telling him he would indemnify him 
for it, and the bill was then discounted. 
The acceptor of the bill failed, and the 
plaintiff, who discounted it, applied to 
the defendants for payment, who at first 
refused but afterwards promised to take 
it up. The court held the defendants 
were not bound by the promise made by 





their agent to the person who endorsed 
the bill, and that therefore, there was 
no consideration for the promise made 
by them to the plaintiff to take up the 
bill. The bill in this case had been 
discounted, and the defendants had re- 
ceived the money. 

In Snow v. Perry (9 Pick. 539,) bank 
bills were handed to an agent, with direc- 
tions to deliver them to Snow and see their 
amount endorsed on a note which Snow 
held against Perry, or to’ take a receipt 
forthe amount. Snow received the bills 
and gave a receipt, by which he promised 
to endorse the amount on the note or re- 
turn the bills when called for. The Bank 
soon after failed. The court held the 
taking of the bills was payment protanto, 
the agent having exceeded his authority in 
taking a conditional receipt. The Court 
say, “But the plaintiff relies upon the 
terms of the receipt, stated in the report, 
and the condition or alternative therein 
expressed. If this receipt had been given 
by Perry himself, or by an agent compe- 
tent to bind him in this respect, he would 
be bound by the condition. Then the 
question recurs, could the messenger, con- 
sistently with his authority, accept such 
receipt, He was instructed to see the 
money endorsed, or to take a receipt as 
for so much much money received in 
payment, or to bring the bills back. 
This was the extent of his authority. 

The legal principle to be deduced from 
these cases is this: That where an agent 
acting within thescope of hisauthority does 
a thing which, standing alone and by 
itself, would be binding’ on his princi- 
pal, and at the same time does some- 
thing more, which he was not author- 
ized to do, and the two are not so inter- 
woven with each other that they cannot 
be separated, but constitute different parts 
of the same contract; that which the 
agent was authorized to do is binding on 
his principal, and that only which he was 
not authorized to do is void. As the co- 
venant of seisin in Nizon v. Hyseratt ; the 
false representation with regard to the re- 
gistry of the vessel, in Gibson v. Colt, the 
promise to indemnify fhe person who en- 
dorsed the bill, in Term v. Harrison, and 
the condition in the receipt, in Snow v. 
Perry. In each of these cases the agent 
had done what he was authorized to do, 
and something more ; but a something 
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more stood by itself, and was “clearly 
unsustainable,” and was therefore void as 
it regarded the principal, and not merely 
voidable in connection with the whole con- 
tract. The excess was an excresence 
upon the due execution of the power, de- 
riving no nutriment from the power itself, 
and consequently not entering into and 
forming a part of its execution which was 
complete without it. By this, I do not 
intend to be understood as saying, that 
the land or the ship would have sold for 
as much as it did, without the covenant 
of seisin,or false representation; or that 
the note would have been discounted had 
it not been endorsed, or that the bank bills 
would have been received had an uncon- 
ditional receipt been required. This is not 
the principle on which these cases were 
decided; but the total want of authority 
in the agent to do what he did. 

In what respect does the present case 
differ from Nixon v. Hyseratt? They are, 
it seems to me, the same in principle. 
They differ in form only. In that case 
there was a covenant; in this, there is a 
condition subsequent, not a condition pre- 
cedent; and in both cases the agent ex- 
ceeded his authority. On what principle 
of law can it be holden, that the covenant 
in that case was void and not binding on 
the principal, and the condition in the pre- 
sent case is good and binding on the State. 

A person who deals with an agent is 
bound to inquire into his authority, and 
ignorance of the extent of the agents’ au- 
thority is no excuse. But it cannot be 
said the bank was ignorant of the author- 
ity of the commissioners, who acted under 
a public law or statute of the state, of 
which the bank had full knowledge. The 
commissioners and those acting on the 
part of the bank, I have no doubt supposed 
they had authority. But this, while it 
acquits the commissioners and the repre- 
sentatives of the bank of bad faith, can 
have no effect on the legal rights of the 
parties to the settlement. Every man is 
supposed to know what the law is, and 
his rights are to be determined according- 
ly. It is no excuse he was ignorant of 
the law, or had gfven an erroneous con- 
struction to it. If the bank suffer in con- 
sequence of such ignorance, it is not the 
fault of the State. 

The agreement was not executory but 
executed at the time ; and the bank has, 





from that time to the present, had all the 
advantages and benefits of the settlement. 
The injunction was dissolved, and the 
debt due to the state cancelled. Ifit was 
now inthe power of the state to reject the 
settlement, which it cannot do, except the 
condition which was never binding on the 
state, the bank could not place back the 
claim of the state where it was before the 
settlement, and the dissolution of the in- 
junction. And must the state either lose 
all benefit of the proceedings, it had insti- 
tuted against the bank, andof the injunc- 
tion it had obtained, or pay a sum of mo- 
ney for the bank it never agreed to pay ? 
The doctrine contended for, if law would 
present this alternative. 

It is insisted the bill is multifarious, and 
the prayer of the bill is referred to in proof 
of the fact. To determine whether a bill 
is multifarious, we must look to the stat- 
ing part of the bill and not to the prayer 
alone ; for if in his prayer for relief, com- 
plainant ask several things, to some of 
which he may be entitled and to others 
not, the bill is not, on that account multi- 
farious, but he will, on the hearing, be en- 
titled to that specific relief, only which is 
consistent with the case made in the 
stating part of the bill. The whole drift 
and object of the bill is to obtain a disco- 
very and account, from Joy and Porter, of 
the assets assigned, and in their possession 
as attorneys for the bank when the as- 
signment was made. and which they after- 
wards continued to hold as attorneys for 
the state. The bank is made a party in 
consequence of the claim it sets up to 
these assets. The bill is somewhat in the 
nature of a bill of interpleader, but instead 
of being filed by Joy and Porter, it is filed 
by the commissioners against them and 
the bank, they setting up the claim of the 
bank as an excuse for not accounting to 
the commissioners. 

Demurrer overruled with costs: 


BLAGULESH CASES. 


In Chancery, 
Before the Vice Cuancettor of England. 


Bears v. Beates.—I7 November, 1843, 
WILL.—CONSTRUCION.—CASH.— FAMILY. 


A gift of ‘* cash or monies so called,’ held not to 
include promissory notes, Long Annuities, or 
Columbian Bonds. 

A gift to “* A and his family,” confined to children 
living at the date of the will. 
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This case arose upon the construction 
of the will of a Mrs. Sarah Beales, of 
Cambridge. The will consisted of six 
several papers. In one of these the tes- 
tatrix expressed herself as follows: “I 
have not named to you (meaning her ex- 
eeutor) a further trouble which I must 
impose upon you.” She then proceeded 
to give some directions as to her funeral, 
and continued, “also the looking over 
and delivering, fourteen days after my 
interment, to yourself and others, my 
goods, chattels, plate, and wearing appa- 
rel, books, and every other description of 
lumber to their respective destinations, 
observing that Francis Beales and his 
family are residuary legatees for all cash 
or monies so called.’? By another of these 
papers, after making a number of minute 
specific bequests, the testatrix bequeath- 
ed to Ann Crisford “ all lumber, sweep- 
ings, and every sort of gearnot otherwise 
given and bequeathed by her, without 
question, interference, or interruption in 
any way or manner.” The testatrix 
died in February, 1840, possessed of cash 
in her house and at her banker’s, of Bank 
Long Annuities, Columbian Bonds, and a 
sum secured by a promissory note paya- 
ble to herself or order. 

The bill was originally filed by the 
next of kin of the testatrix, against Ann 
Crisford ; andon the hearing, his honor de- 
cided that neither the monies, nor securi- 
ties for money, nor other residuary estate 
of the testatrix passed to Ann Crisford ; 
and referred it to the Master to enquire 
and state to the court who were meant by 
Francis Beales and his family. The 
Master found that F. Beales had nine 
children living, born at the date of the 
will and of the death of the testatrix, and 
they were now brought before the court 
by a supplemental bill. Two questions 
were raised on the argument at the hear- 
ing, Ist. Whether the Columbian Bonds, 
Long Annuities, and the promissory note 
were included in the exception of “ cash 
or monies so called,” so as to pass to the 
next of kin. 2ud. Who were included 
under the gift to F. Beales and his fami- 
ly? The decree as drawn up on the ori- 
ginal hearing, had declared that the next 
of kin were entitled to the securities and 
monies possessed by the testatrix. 

_ Stewart and Forster for the next of kin, 
cited Read v. Stewart, 4 Russ. 69; Dow- 





son v. Gaskoin, 2 Keen 14; and Wookey 
v. Pole, 4 Barn. and Adol. 1; on the first 
point: and Robinson v. Tickle, 8 Ves. 
142; and Robinson v. Waddelow, 8 Sim. 
134; on the second. 

Wood, for Francis Beales and his chil- 
dren relied on De Witt v. De Witt, 11 
Sim. 41; he alsocited M’ Lerott v. Bacon, 
5 Ves. 159 ; Barnes v. Patch, 8 Ves. 604 ; 
Stewart v. Bate, 11 Ves. 662. 

The Vice-CuancetLorn—There is a 
manifest error on the decree as it stood 
since it makes the court decide against 
F. Beales and his family, without know- 
ing who were the persons meant by that 
description, and I must therefore treat the 
case as if there had been nodecision upon 
their rights. The words “ cash or monies 
so called,’ does not include either the 
long annuities, the Columbian bonds, or 
the promissory note. These pass by the 
gift of the residue to Francis Beales and 
his family ; the word family meant the 
children of F. Beales living at the date of 
the will; the nine children of F. Beales 
will therefore take with their father as 
joint tenants. 





HISTORICAL OUTLINES OF THE LAW. 
PART VII. 
HENRY VI. 


Tue Statutory enactments of this, as of 
the preceding reign, were principally in 
amendment and alteration of previous acts 
of parliament. 

Several enactments were made on the 
subject of Elections and privileges of mem- 
bers of parliament. By a statute of Henry 
4, the justices of assize had been empow- 
ered to enquire by inquests of office of the 
return of members ; it was now by stat. 6 
Hen. 6, c. 4, ordained that such members 
and sheriffs as had inquests of office found 
against them should be allowed to tra- 
verse them, and should not be damaged by 
such inquests till they were duly convicted. 

The clergy having complained that, in 
coming to the convocation, they and their 
servants were frequently.molesteg.and ar- 
rested, the same liberty or defence was by 
stat. 8 Hen. 6, c. l,-given to.them as the 
great men and commonalty called to par- 
liament enjoyed. she 

Notwithstanding the enactments to the 
contrary, we find that in the 31st year of 








60 THE NEW-YORK LEGAL OBSERVER. 





Historical outlines of the law. 





this king, the speaker of the commons 
was taken in execution in an action of 
trespass at the suit of the Duke of York, 
president of the parliament ; and after re- 
presentation of the case to the king and 
the peers, the latter came to the resolution 
that the speaker should remain in custody, 
and the commons acquiescing chose ano- 
ther speaker. 

On the suject of the chancery, the stat. 
15 Hen. 6,c. 4, was passed by which it 
was enacted, that no writ of subpena 
should be granted, until surety was found 
to satisfy the party grieved, in case the 

matter of the bill did not prove to be good. 

The jurisdiction of the Justices of Nisi 
Prius was enlarged by stat. 24 Hen. 6, c. 
1, empowering them to give judgment in 
all cases of felony and treason, as well 
upon acquittal as conviction,and to award 
execution. Before this statute, they could 
only hear and determine, but not pass 
judgment. 

Delays in the proceeding by attaint 
were prevented by several statues, which 
put astop to feigned and foreign pleas. 

The statute of jeo fails made in the last 
reign being only of a temporary nature, 
was extended by 4 Hen. 6,c. 12. It was 
also enacted by stat. 8 Hen. 6, c. 12, that 
for error assigned in any record, process, 
or warrant of attorney, original or judicial 
writ, pannel, or return in any places of the 
same rased or interlined or in any addition, 
substraction or diminution of words, letters 
titles or parcels of letters found therein, no 
judgment shall be reversed or record an- 
nulled. Out of this act are excepted all 
appeals and indictments of treason and 
felony, and outlawries for the same; nor 
was it to extend to cases where the sub- 
stance of the proper names, surnames, or 
additions were left out in the original 
writ or writs of exigent. 

There is an act relating to Attorneys, 
which deserves some notice for the singu- 
larity of the facts it contains. This is 
stat. 33 Hen. 6, c. 7, which says, that not 
long since in the city of Norwich, and in 
the counties of Norfolk and Suffolk, there 
were oft obys Siz oneigh attorneys at most, 
coming fo+the King’ s courts, in which 
time great! tr4nduilit?’ reigned in those 
placin and |fttteg vexation was occasioned 
by uatrue and foreign suits. But now, 
says the act, there are in those places four 
score attorneys, or more, the generality of 








whom have nothing to live on but their 
practice, and besides are very ignorant. 
It complains that they came to markets 
and fairs, and other places, where there 
were assemblies of people exhorting, pro- 
curing, and aiding persons to attempt un- 
true and foreign suits for small trespasses, 
little offences and small sums of money 
which might be determined in courts- 
baron ; so that more suits were now rais- 
ed for malice, than the ends of justice; 

and courts-baron became less frequented. 
These are the motives the act states for a 
reformation; which was, that in future 
there should be but siz common attorneys 
in the county of Norfolk, the same num- 
ber in Suffolk, and in the city of Norwich 
only two ; these were to be admitted by the 
two chief justices, of the most sufficient 
and best instructed ; and persons acting 
as attornies in those parts without such 
admission, were subjected to heavy penal- 
ties. 

The provisions made against disseisors 
by 4 Hen. 4, was by 11 Hen. 6, c. 3, made 
applicable to all writs grounded upon no- 
vel disseisin, so that the pernor of profits, 
as he was called, was made liable in the 
same manner as if he had been legally 
seized of the freehold. 

In assizes of novel disseisin, the sheriff 
being sometimes named a disseisor, to the 
end that the writ might be directed to the 
coroner and the assize, secretly awarded 
upon the tenant’s default, it was by stat. 
4 Hen. 6, c. 2, enacted upon the tenant’s 
averrment thereof, the writ was to be 
quashed, and the plaintiff amerced. 

By stat. 30 Hen. 6, c. 1, executors were 
empowered to issue a writ of proclamation 
out of chancery against servants who 
should, on the death of their masters, vio- 
lently and riotously seize the goods of 
their master, which appears to have beena 
frequent practice about this time. 

Formerly the embezzling records was 
only punishable by imprisonment, it was 
now by stat. 8 Hen. 6, c. 12 made felony. 

A practice appears to have prevailed of 
sending threatening letters to persons, that 
if money was not deposited in certain 
places, their houses would be burnt ; this 
was by 6 Hen. 6, c. 6, made treason. It 
was declared however, in order that the 
landholders should not be prejudiced, that 
the forfeiture should be saved to the lords, 
as in cases of felony. 
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